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erroneous items that are subject to tax 
at different rates (e.g., ordinary income 
and capital gain items), the deficiency 
will be allocated after first separating 
the erroneous items into categories ac-
cording to their applicable tax rate. 
After all erroneous items are cat-
egorized, a separate allocation is made 
with respect to each tax rate category 
using the proportionate allocation 
method of paragraph (d)(4) of this sec-
tion. 

(ii) Allocation methods provided in sub-
sequent published guidance. Additional 
alternative methods for allocating er-
roneous items under section 6015(c) 
may be prescribed by the Treasury and 
IRS in subsequent revenue rulings, rev-
enue procedures, or other appropriate 
guidance. 

(iii) Example. The following example 
illustrates the rules of this paragraph 
(d)(6):

Example. Allocation based on applicable tax 
rates. H and W timely file their 1998 joint 
Federal income tax return. H and W divorce 
in 1999. On July 13, 2001, a $5,100 deficiency is 
assessed with respect to H’s and W’s 1998 re-
turn. Of this deficiency, $2,000 results from 
unreported capital gain of $6,000 that is at-
tributable to W and $4,000 of capital gain 
that is attributable to H (both gains being 
subject to tax at the 20% marginal rate). The 
remaining $3,100 of the deficiency is attrib-
utable to $10,000 of unreported dividend in-
come of H that is subject to tax at a mar-
ginal rate of 31%. H and W both timely elect 
to allocate the deficiency, and qualify under 
this section to do so. There are erroneous 
items subject to different tax rates; thus, the 
alternative allocation method of this para-
graph (d)(6) applies. The three erroneous 
items are first categorized according to their 
applicable tax rates, then allocated. Of the 
total amount of 20% tax rate items ($10,000), 
60% is allocable to W and 40% is allocable to 
H. Therefore, 60% of the $2,000 deficiency at-
tributable to these items (or $1,200) is allo-
cated to W. The remaining 40% of this por-
tion of the deficiency ($800) is allocated to H. 
The only 31% tax rate item is allocable to H. 
Accordingly, H is liable for $3,900 of the defi-
ciency ($800 + $3,100), and W is liable for the 
remaining $1,200.

[T.D. 9003, 67 FR 47285, July 18, 2002]

§ 1.6015–4 Equitable relief. 
(a) A requesting spouse who files a 

joint return for which a liability re-
mains unpaid and who does not qualify 
for full relief under § 1.6015–2 or 1.6015–
3 may request equitable relief under 

this section. The Internal Revenue 
Service has the discretion to grant eq-
uitable relief from joint and several li-
ability to a requesting spouse when, 
considering all of the facts and cir-
cumstances, it would be inequitable to 
hold the requesting spouse jointly and 
severally liable. 

(b) This section may not be used to 
circumvent the limitation of § 1.6015–
3(c)(1) (i.e., no refunds under § 1.6015–3). 
Therefore, relief is not available under 
this section to obtain a refund of liabil-
ities already paid, for which the re-
questing spouse would otherwise qual-
ify for relief under § 1.6015–3. 

(c) For guidance concerning the cri-
teria to be used in determining wheth-
er it is inequitable to hold a requesting 
spouse jointly and severally liable 
under this section, see Rev. Proc. 2000–
15 (2000–1 C.B. 447), or other guidance 
published by the Treasury and IRS (see 
§ 601.601(d)(2) of this chapter). 

[T.D. 9003, 67 FR 47285, July 18, 2002]

§ 1.6015–5 Time and manner for re-
questing relief. 

(a) Requesting relief. To elect the ap-
plication of § 1.6015–2 or 1.6015–3, or to 
request equitable relief under § 1.6015–4, 
a requesting spouse must file Form 
8857, ‘‘Request for Innocent Spouse Re-
lief’’ (or other specified form); submit a 
written statement containing the same 
information required on Form 8857, 
which is signed under penalties of per-
jury; or submit information in the 
manner prescribed by the Treasury and 
IRS in forms, relevant revenue rulings, 
revenue procedures, or other published 
guidance (see § 601.601(d)(2) of this chap-
ter). 

(b) Time period for filing a request for 
relief—(1) In general. To elect the appli-
cation of § 1.6015–2 or 1.6015–3, or to re-
quest equitable relief under § 1.6015–4, a 
requesting spouse must file Form 8857 
or other similar statement with the In-
ternal Revenue Service no later than 
two years from the date of the first col-
lection activity against the requesting 
spouse after July 22, 1998, with respect 
to the joint tax liability. 

(2) Definitions—(i) Collection activity. 
For purposes of this paragraph (b), col-
lection activity means a section 6330 
notice; an offset of an overpayment of 
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the requesting spouse against a liabil-
ity under section 6402; the filing of a 
suit by the United States against the 
requesting spouse for the collection of 
the joint tax liability; or the filing of a 
claim by the United States in a court 
proceeding in which the requesting 
spouse is a party or which involves 
property of the requesting spouse. Col-
lection activity does not include a no-
tice of deficiency; the filing of a Notice 
of Federal Tax Lien; or a demand for 
payment of tax. The term property of 
the requesting spouse, for purposes of 
this paragraph (b), means property in 
which the requesting spouse has an 
ownership interest (other than solely 
through the operation of community 
property laws), including property 
owned jointly with the nonrequesting 
spouse. 

(ii) Section 6330 notice. A section 6330 
notice refers to the notice sent, pursu-
ant to section 6330, providing taxpayers 
notice of the Service’s intent to levy 
and of their right to a collection due 
process (CDP) hearing. 

(3) Requests for relief made before com-
mencement of collection activity. An elec-
tion or request for relief may be made 
before collection activity has com-
menced. For example, an election or 
request for relief may be made in con-
nection with an audit or examination 
of the joint return or a demand for pay-
ment, or pursuant to the CDP hearing 
procedures under section 6320 in con-
nection with the filing of a Notice of 
Federal Tax Lien. For more informa-
tion on the rules regarding collection 
due process for liens, see the Treasury 
regulations under section 6320. How-
ever, no request for relief may be made 
before the date specified in paragraph 
(b)(5) of this section. 

(4) Examples. The following examples 
illustrate the rules of this paragraph 
(b):

Example 1. On January 11, 2000, a section 
6330 notice is mailed to H and W regarding 
their 1997 joint Federal income tax liability. 
The Internal Revenue Service levies on W’s 
employer on June 5, 2000. The Internal Rev-
enue Service levies on H’s employer on July 
10, 2000. An election or request for relief 
must be made by January 11, 2002, which is 
two years after the Internal Revenue Service 
sent the section 6330 notice.

Example 2. The Internal Revenue Service 
offsets an overpayment against a joint liabil-

ity for 1995 on January 12, 1998. The offset 
only partially satisfies the liability. The In-
ternal Revenue Service takes no other col-
lection actions. On July 24, 2001, W elects re-
lief with respect to the unpaid portion of the 
1995 liability. W’s election is timely because 
the Internal Revenue Service has not taken 
any collection activity after July 22, 1998; 
therefore, the two-year period has not com-
menced.

Example 3. Assume the same facts as in Ex-
ample 2, except that the Internal Revenue 
Service sends a section 6330 notice on Janu-
ary 22, 1999. W’s election is untimely because 
it is filed more than two years after the first 
collection activity after July 22, 1998.

Example 4. H and W do not remit full pay-
ment with their timely filed joint Federal 
income tax return for the 1989 tax year. No 
collection activity is taken after July 22, 
1998, until the United States files a suit 
against both H and W to reduce the tax as-
sessment to judgment and to foreclose the 
tax lien on their jointly-held business prop-
erty on July 1, 1999. H elects relief on Octo-
ber 2, 2000. The election is timely because it 
is made within two years of the filing of a 
collection suit by the United States against 
H.

Example 5. W files a Chapter 7 bankruptcy 
petition on July 10, 2000. On September 5, 
2000, the United States files a proof of claim 
for her joint 1998 income tax liability. W 
elects relief with respect to the 1998 liability 
on August 20, 2002. The election is timely be-
cause it is made within two years of the date 
the United States filed the proof of claim in 
W’s bankruptcy case.

(5) Premature requests for relief. The 
Internal Revenue Service will not con-
sider premature claims for relief under 
§ 1.6015–2, 1.6015–3, or 1.6015–4. A pre-
mature claim is a claim for relief that 
is filed for a tax year prior to the re-
ceipt of a notification of an audit or a 
letter or notice from the IRS indi-
cating that there may be an out-
standing liability with regard to that 
year. Such notices or letters do not in-
clude notices issued pursuant to sec-
tion 6223 relating to TEFRA partner-
ship proceedings. A premature claim is 
not considered an election or request 
under § 1.6015–1(h)(5). 

(c) Effect of a final administrative 
determination—(1) In general. A request-
ing spouse is entitled to only one final 
administrative determination of relief 
under § 1.6015–1 for a given assessment, 
unless the requesting spouse properly 
submits a second request for relief that 
is described in § 1.6015–1(h)(5). 
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(2) Example. The following example il-
lustrates the rule of this paragraph (c):

Example: In January 2001, W becomes a lim-
ited partner in partnership P, and in Feb-
ruary 2001, she starts her own business from 
which she earns $100,000 of net income for the 
year. H and W file a joint return for tax year 
2001, on which they claim $20,000 in losses 
from their investment in P, and they omit 
W’s self-employment tax. In March 2003, the 
Internal Revenue Service commences an 
audit under the provisions of subchapter C of 
chapter 63 of subtitle F of the Internal Rev-
enue Code (TEFRA partnership proceeding) 
and sends H and W a notice under section 
6223(a)(1). In September 2003, the Internal 
Revenue Service audits H’s and W’s 2001 joint 
return regarding the omitted self-employ-
ment tax. H may file a claim for relief from 
joint and several liability for the self-em-
ployment tax liability because he has re-
ceived a notification of an audit indicating 
that there may be an outstanding liability 
on the joint return. However, his claim for 
relief regarding the TEFRA partnership pro-
ceeding is premature under paragraph (b)(5) 
of this section. H will have to wait until the 
Internal Revenue Service sends him a notice 
of computational adjustment or assesses the 
liability resulting from the TEFRA partner-
ship proceeding before he files a claim for re-
lief with respect to any such liability. The 
assessment relating to the TEFRA partner-
ship proceeding is separate from the assess-
ment for the self-employment tax; therefore, 
H’s subsequent claim for relief for the liabil-
ity from the TEFRA partnership proceeding 
is not precluded by his previous claim for re-
lief from the self-employment tax liability 
under this paragraph (c).

[T.D. 9003, 67 FR 47285, July 18, 2002, as 
amended at 67 FR 54735, Aug. 26, 2002]

§ 1.6015–6 Nonrequesting spouse’s no-
tice and opportunity to participate 
in administrative proceedings. 

(a) In general. (1) When the Internal 
Revenue Service receives an election 
under § 1.6015–2 or 1.6015–3, or a request 
for relief under § 1.6015–4, the Internal 
Revenue Service must send a notice to 
the nonrequesting spouse’s last known 
address that informs the nonrequesting 
spouse of the requesting spouse’s claim 
for relief. For further guidance regard-
ing the definition of last known ad-
dress, see § 301.6212–2 of this chapter. 
The notice must provide the non-
requesting spouse with an opportunity 
to submit any information that should 
be considered in determining whether 
the requesting spouse should be grant-
ed relief from joint and several liabil-

ity. A nonrequesting spouse is not re-
quired to submit information under 
this section. Upon the request of either 
spouse, the Internal Revenue Service 
will share with one spouse the informa-
tion submitted by the other spouse, un-
less such information would impair tax 
administration. 

(2) The Internal Revenue Service 
must notify the nonrequesting spouse 
of the Service’s preliminary and final 
determinations with respect to the re-
questing spouse’s claim for relief under 
section 6015. 

(b) Information submitted. The Inter-
nal Revenue Service will consider all of 
the information (as relevant to each 
particular relief provision) that the 
nonrequesting spouse submits in deter-
mining whether relief from joint and 
several liability is appropriate, includ-
ing information relating to the fol-
lowing— 

(1) The legal status of the requesting 
and nonrequesting spouses’ marriage; 

(2) The extent of the requesting 
spouse’s knowledge of the erroneous 
items or underpayment; 

(3) The extent of the requesting 
spouse’s knowledge or participation in 
the family business or financial affairs; 

(4) The requesting spouse’s education 
level; 

(5) The extent to which the request-
ing spouse benefitted from the erro-
neous items; 

(6) Any asset transfers between the 
spouses; 

(7) Any indication of fraud on the 
part of either spouse; 

(8) Whether it would be inequitable, 
within the meaning of §§ 1.6015–2(d) and 
1.6015–4, to hold the requesting spouse 
jointly and severally liable for the out-
standing liability; 

(9) The allocation or ownership of 
items giving rise to the deficiency; and 

(10) Anything else that may be rel-
evant to the determination of whether 
relief from joint and several liability 
should be granted. 

(c) Effect of opportunity to participate. 
The failure to submit information pur-
suant to paragraph (b) of this section 
does not affect the nonrequesting 
spouse’s ability to seek relief from 
joint and several liability for the same 
tax year. However, information that 
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